March 19, 2020
The Honorable Ken Paxton
Office of the Attorney General
300 W 15th Street
Austin, TX 78701
Mass incarceration in Texas is a severe public health risk. Our county jails are densely
populated, with inmates often in close quarters, making them particularly susceptible to the rapid
spread of contagious illnesses like COVID-19. In addition to the compact spaces our jails
represent, as facilities, they are often chronically under-resourced, lacking in sufficient soaps and
cleaning supplies.1 These combined circumstances can make infection control nearly impossible.

Several community organizations in Texas have advocated for grassroots level policy changes
like cite and release programs, aimed at reducing jail populations, understanding that the
phenomenon of mass incarceration can be addressed by local policymakers.
Before the coronavirus, 3 out 4 inmates in Texas’ county jails were being held pretrial.2 These
individuals, who have been charged but not convicted of a crime, and are still presumed innocent
— now occupy more beds in Texas’ county jails than any other group, simply because many of
them can not afford to purchase their freedom. These legally innocent people make up the
majority of Texas’ jail population and they deserve to be free while they await their day in court,
especially during these dire times.

The pay-or-stay system of wealth-based detention in Texas -- whereby people who can afford
bail get to await their trial in the comfort of their home, and those who can’t stay locked up -may soon have even more fatal consequences.
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The Center for Disease Control has released several recommendations intended to slow the
spread of COVID-19, including a recommendation not to hold events larger than 50 people, and
to engage in “socially distancing” from one another. Because of their design, county jails in
Texas forfeit inmates’ and staff’s ability to adhere to the best medical advice.3

As this extremely contagious virus passes through facilities, confined individuals are likely to
contract it from staff who enter and exit daily such as: arresting officers, guards, secretaries,
medical staff, management, contractors and others. As jail staff become even more concerned
about catching the virus, and as childcare becomes less accessible for primary caretakers,
staffing a jail will be made even more difficult. Those not yet infected will then be at greater risk
of becoming ill due to widespread understaffing issues. Considering a recent study from the
journal of hospital infection suggests COVID-19 may stay on metal up to 9 days, equipment used
in processing arrestees must be meticulously cleaned: law enforcement vehicles, thumbprint
scanners, handcuffs, bathroom facilities, etc.4
Recognizing the potential crisis facing our county jails, local officials have begun calling for a
suspension of arrests for minor, non-violent offenses.5 Harris County Sheriff Ed Gonzales
recently wrote “law enforcement should stop making low level arrests for violations and
misdemeanors, in order to prevent the spread of the virus through our jails, courts, and stations.
Current times call for us to act immediately and boldly.”6 In Bexar, County Judge Nelson Wolff
issued an order suspending arrests for minor offenses so as to not crowd jail during a public
health emergency.
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Ceasing arrests based on the recognition that our jails are dangerous places during an outbreak
demands policy measures that also address current jail populations.7

Our tendency to forget incarcerated people in crisis times leads to unjustifiable and unnecessary
suffering. Many local officials have, in recent days, shown their capacity to act swiftly, using
policy measures to mitigate harms as COVID-19 worsens. We have seen county and city
officials move to prevent utility shut-offs for unpaid water and electricity bills.8 We have seen
county and city officials move to suspend evictions in public housing and suspend the operation
of courts that preside over evictions on private property.9

We call for the same responsible, public-health motivated actions be taken by state officials and
ask them to direct the Texas Board of Criminal Justice, Texas Commission on Jail Standards,
Texas Health and Human Services Commission, Texas Division of Emergency Management,
and the offices of Attorney General Ken Paxton and Governor Greg Abbott to act in coordination
for the immediate release of all detainees who do not pose an imminent threat to public safety,
currently held in pretrial detention in the state of Texas.

Upon release, detained individuals should be informed of their voting rights, and be offered an
opportunity to register to vote. Additionally, everyone released from custody should be briefed
on the Center for Disease Control’s most up to date recommendations to prevent the spread of
COVID-19 in Texas communities.
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